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This decision addresses the multiple motions for summary judgment filed in
Roberts, et al., v. Delmarva Power & Light Cormpany, et al. The undisputed facts
written below cover the controversy among all parties. The motions are addressed
individualy. Plaintiffsin this case are Lisa Roberts, Jennifer Aubrey, and Barbara
Aubrey both as an individual and as executor of James R. Aubrey’s (“Decedent’s”)
estate. They arereferredto generally asPlaintiffsexceptwhen adifferentdesignation
Is necessary. Defendants are Delmarva Power and Light Co. (“DP&L"), Harlan
Durham and Diamond Aviation (collectivdy referred to as “Diamond”), and
Delaware River and Bay Authority and Benjamin Clendanid (collectively referred

to as“DRBA”, except when necessary to distinguish).

|. Facts

In 1969, DP&L wished to place electrical poles and wires near Delaware
Airpark. In compliance with the Federal Aviation Administration’s (“FAA”)
regul ationsconcerning proposed construction of potential obstructions, DP& L sought
a determination from the FAA’s Administrator about the poles effect on the
Airpark’s operations. The Administrator’ s determination declared tha the proposed
poleswerenot obstructions. It did, however, recommend that the polesbelighted for
safety purposes.

DRBA is abi-state agency of Delaware and New Jersey. It was created by a
compact between the two states to control traffic in and around the Delaware Bay.
DRBA took control of Delaware Airpark before the accident occurred. DRBA
operates the Airpark.
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Diamond Aviation and Harlan Durham operated aservice garagefor planeson
the property of Delaware Airpark. Mr. Durham performed an annual inspection on
Decedent’ s planeon November 5, 2002. Thiswaseleven monthsand eight daysprior
to the accident. Mr. Durham’s inspection report noted several problems with the
plane' s fuel gaskets. No problems noted wererelated to theplane' s carburetor. The
carburetor is significant, asthe parties present evidence that carburetor failurewasa
key factor in the accident. The inspection followed the checklist required by the
Federal Aviation Regulations concerning airplane inspecti ons.

In late September 2003, Hurricane Isabel came up the Delaware Coast. It was
reported that the power outages resulting from the hurricane were the worst in
Delaware’s history. Shortly thereafter, Benjamin Clendaniel, manager of Delaware
Airpark, noticed thelights on poles 224, 225, and 226 (the poles within the displaced
runway threshold of the Airpark) were out. He submitted a report to DP&L for
repairs. After several dayspassed without repairs, Clendaniel called again. Hecalled
DP&L severa times over the course of the few weeks before the accident. Mr.
Clendaniel also issued a Notice to Airmen (“NOTAM™). This noticealerted pilots
of the outage of the lightsin question. The NOTAM was issued on September 29,
2003. TheNOTAM wasintended to beshort-term,remaining in effect until thelights
were repaired.

DP&L trucks were seen at the poles making repairs a few days before the
accident. Therepairmen did not test the lights to seeif they wereworking properly.
DP&L’s repairmen testified in deposition that the test was Smply overlooked. On
October 7, 2003, DP& L was notified again that thelightswereinoperative. No other
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factsexist concerning whether any other repair attemptswere made between October
7 and October 19, 2003. In any case, thelights wereinoperative until approximately
October 19, 2003.

On October 12, 2003, Decedent (“pilot”) and his daughter Jennifer
(“passenger”) were in flight from Hazleton, Pennsylvania to Cheswold, Delaware.
Decedent flew aPiper Cherokee 180. Uponapproaching the runway at the Delaware
Airpark, the plane was flying lower than normal. Jennifer Aubrey testified that she
noticed trees above the plane. Then shefelt abump. It isundisputed that this bump
was the plane hitting a tree. The plane continued toward the runway. Decedent
evidently then noticed an electrical pole. He attempted to increase his altitude to no
avail. Theplanestruck theunlit utility polelocated outside of the Airpark’ sproperty.
Thispolewasapproximately 56-63 feet high. The plane struck the pole 46 feet above
theground. The right wing of the plane separated from the fuselage. Theplanethen
struck theground inavertical position. Theaccident occurred at approximatdy 7:05
p.m. Decedent died approximately 2 hours and 40 minutes later from injuries
sustained during the crash. Passenger allegedly received severe physical injuries.
She now also claims to suffer from Post Traumatic Stress Disorder.

On September 13, 2005, Lisa Robertsfiled suit in Superior Court for Kent
County against various defendantsfor theloss of her father (Decedent) in awrongful
death action. She allegesthat she has suffered great menta anguish stemming from
her father’s death. She brought suit against various defendants including Benjamin
Clendaniel. Thisaction did not name either Diamond Aviation or Harlan Durhamas
defendants.
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On October 10, 2005, Jennifer Aubrey and her mother Barbara Aubrey filed a
similar suit stemming from the planecrash in Superior Court for New Castle County.
This suit named various defendants, including Diamond Aviation and Harlan
Durham, but not Benjamin Clendaniel. Jennifer and Barbara Aubrey seek recovery
for injuries and anguish resulting from the crash, recovery for the survival of
Decedent, and puniti ve damages and costs.

This Court consolidated thetwo actions on April 7, 2006. On December 18,
2006, the three plaintiffs, Lisa Roberts, Jennifer Aubrey, and Barbara Aubrey, filed
an Amended Consolidated Complaint. This complaint wasthe first complaint from
Lisa Roberts to list Diamond as defendants. The complaint was the first from
Jennifer and Barbara Aubrey to list Benjamin Clendaniel as a defendant.

All parties present large amounts of evidence in support of their respective
cases. Themost tellingisthereport of Donald Sommer. Mr. Sommer was Plaintiffs
expert. His report stated unequivocally tha Decedent was flying about 60 feet too
low. Mr. Sommer also stated that, but for the plane’ s having carburetor problems,
Decedent could have avoided the poles and the accident. Mr. Sommer’s report is
contradictory in other areas. Those areas need not be explored for these motions.

The foregoing is undisputed.

Il. Standard of Review
This Court’ s standard when reviewing motions for summary judgment is to

determing, first, if there are material factsindispute.* If not, and if the moving party

! Super. Ct. Civ. R. 56(c).
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is entitled to judgment as a matter of law, summary judgment is appropriate.” A
genuineissue of fact ariseswhen “any rational trier of fact would infer that plaintiffs
have proven the elements of aprimafaciecase.”® This Court must view the factsin
a light most favorable to the non-moving party.* |f properly supported, then the
burden will shift to the non-moving party to show that specific facts exist to support
their claim.®

Negligence clams add requirements to summary judgment. In a negligence
clam, for Plaintiffs to avoid a defendant’s motion for summary judgment, or be
granted Plaintiffs own motion, Plaintiffs must establish the following: Plaintiffs
must show that each defendant was under a lega obligation — a duty — to protect
plaintiff from the risks which led to the injury.® Whether alegal duty existsis a

question of law.” The existence of aduty and its standard of care are determined by

2 1d.

3 Cerberusintl., LTD. v. Apollo Mgnt., L.P., 794 A.2d 1141, 1149 (Ddl. 2002), citing
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 254 (1986).

* Plant v. Catalytic Constr. Co., 287 A.2d 682, 684 (Del. Super. 1972), aff’'d 297 A.2d
37 (Ddl. 1972).

® Anderson, 477 U.S. at 248.
® Bryant v. Delmarva Power & Light Co., 1995 WL 653987 at * 2 (Del. Super.).

" 1d.
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statutes, rules, principles, and precedents? The duty is determined by the Court.® If
the Court determines that a duty exists, the Court must then determine whether that
duty was breached by determining whether the proper standard of care was
followed.”® Additionally, this breach must be the proximate cause of Plaintiffs
injuries!

[11. Plaintiffs Motion for Partial Summary Judgment Against DP& L

Plaintiffs must establish the above factors to prevail on their motion for
summary judgment. Haintiffs insist that DP& L violated several duties owed to
Decedent. Thisviolationisalleged to bethe cause of the accident, entitling Plaintiffs
totherecovery they seek. Plantiffs’ argument liesin several theorieswhich, if true,
would place DP&L in breach of these duties leading to a finding of negligence.
Plaintiffs, however, do not have the support inlaw necessary for this Court to find as
they request.

At the time the poles were erected, the Code of Federal Regulations listed an
obstruction as any obstacle exceeding 100 feet in height, if such obstacle waswithin
three statute miles of the approach to the runway.** The DP& L polesdid not exceed
100 feet; they were 63 feet high. The FAA issued aletter to DP& L BEFORE the

8 1d.
° 1d.
10 Russell v. K-Mart Corp., 761 A.2d 1, 5 (Del. 2000).
1d.

2 14 C.F.R. § 77.23 (1968).
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erection of the poles, stating that the proposed poles were NOT a hazard, though
indicatingthat they should bemarked andlighted. Theletter, givenitsactual finding,
can be considered only a safety suggegion relative to the lighting. As mentioned,
aduty iscreated by statute, rule, or precedent.® Theletter's languageisinsufficent
to create aduty upon DP&L to light the poles, asthe FAA Administrator determined
upon his inspection of the proposed pole construction tha the poles were not a
hazard. The mere suggestion to demarcate is not enough to create alegal duty.

Plaintiffs’ claminsiststhat DP& L wasnegligent infailing to repair thelights
promptly after DP& L wasnotified of theoutage. Plaintiffscontendthat DP& L’ slack
of adequate response breached the duty they owed to Plaintiffs to repair the lights.
Plaintiffsal so attempt to establishaduty on DP& L to bury thepower lines, supported
by testimony of one of Plaintiffs’ experts.

Plaintiffs cite nolegal authority creating any such duty. Plaintiffsjustify the
existence of the duty by way of expert testimony. Experts are insufficient to create
duties, as duties are to be established only by the Court.** Experts can establish
standards of care, from which the trier of fact determines whether a duty has been
breached.”

Legal standards such as the Federal Aviation Act (FAAct) and Federal

3 Bryant, 1995 WL 653987 at *2.
“d.

d. at *12.
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Administrative Regulations control the standard of care.'® Evidence exists that the
poles in question did not intrude upon the approach to the runway. The FAA
Administrator’sletter to DP& L stated explicitly that the poleswerenot obstructions.
Thestandard of caredid not require DP& L tolight thepoles. DP& L, therefore, owed
no duty under the FAAct. Plaintiffs negligence action does not offer sufficient
undisputed evidenceto support their motion for summary judgment. The question of
the reasonableness of DP& L’ s repair attempts is, a best, one for the trier of fact.
Therefore, summary judgment is inappropriate.

Alternatively, DP& L defendsonthe basisthat they arenot the proximatecause
of the accident. DP&L presents evidence that it was not dark at the time of the
accident. Whether illumination of the lights was the rdevant cause of the accident,
again, isaquestion for thetrier of fact.

DP& L also maintainsthat Mr. Aubrey wasthe sole proximate cause, ashewas
flyingtoo low on hisapproach. DP&L presentedfacts to support these allegations.
Thesefacts, however, arein dispute. Inthisinstance the disputed facts are material.
It is also material what the proximate cause of the accident was.'” With conflicting
evidence presented by both parties on these material issues, Plantiffs motion for
partial summary judgment against DP& L is not wdl taken. Thisquestionis, at best,

for thetrier of fact. Assuch, summary judgment for Plaintiffsis DENIED.

16 1d., see also Abdullah v. American Airlines, Inc., 181 F.3d 363, 365 (3rd. Cir. 1999).
" Brower v. Metal Industries, Inc., 719 A.2d 941, 946 (Del. 1998).

10
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V. DP&L’s Motion on Federal Preemption Grounds

DP&L moves for summary judgment against Plaintiffs on the grounds of
federal preemption. DP&L urges that the FAAct proposes the applicable standards
and claims. DP&L contends that the FAAct, as afederal act, precludes Plaintiffs
state law claims.

Federal preemption stems from the Supremacy Clause of the United States
Constitution.'® This clause stands for the premisethat if astate law conflias with a
federal law, the federal law prevails as supreme law of the land.”® The Supremacy
Clause has been interpreted as a bar to states passing laws which contradict federal
laws, or make compliance with those federal laws impossible.”® Courts throughout
the United States have held that preemption occurs in three scenarios:

first, when Congress, in enacting afederal statute, has expressed aclear
Intent to preempt state law; second, whenitisclear, despite the absence
of explicit preemptive language, that Congress has intended, by
legislating comprehensivdy, to occupy an entirefield of regulation and
hasthereby “left no room for the Statesto supplement” federal law; and,
finally, when compliance with both state and federal law isimpossible
or when the statelaw “ stands asan obstacl e to the accomplishment and
execution of the full purposes and objectives of Congress.”

8 Hillsborough County, Fla. v. Automated Medical Laboratories, Inc., 471 U.S. 707,
712-13 (1985).

2.
% Consumer Public Sarvice Comm'nv. F.C.C., 476 U.S. 355, 369 (1986).
2 O’Malley v. Boris, 742 A.2d 845, 848 (Del. 1999) (internal citations omitted).

11
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In Abdullah v. American Airlines, Inc., the Third Circuit Court of Appeals
addressed the issue of the FAAct's preemption of state law.?? The Abdullah court
held that federal standards of care apply under the FAAct? The standards used to
assess negligence, recklessness, and card essness are set forth in the FAAct? The
court noted that the entire practice of aviation is a federal concern.® The court
derived this concept® from Justice Jackson’s concurring opinion in Northwest

Airlines v. Sate of Minnesota.?” In that concurrence, Justice Jackson sated:

Congress has recognized the national responsibility for requlating air
commerce. Federal control isintensive and exclusive. Planes do not
wander about in the sky like vagrant clouds. They move only by federal
permission, subject to federal inspection, in the hands of federally
certified personnel and under an intricate system of federd commands.
The moment a ship taxies onto arunway it is caught up in an elaoorate
and detailed system of controls. It takes off only by instruction fromthe
control tower, it travd son prescribed beams, it may be diverted fromits
intended landing, and it obeys signals and orders. Its privileges, rights,
and protection, so far as transit is concerned, it owes to the Federal
Government alone and not to any state government.?

2 Abdullah v. American Airlines, Inc., 181 F.3d 363, 365 (3d. Cir. 1999).
% 1d. at 376.
2 |d.
% |d. at 370, n.10.
% |d.
2" Northwest Airlines v. Sate of Minnesota, 322 U.S. 292, 303 (1944).
2 |d.
12
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That philosophy of air travel is, of course, 65 years old, and was written at atime
when air travel was, in many regards, adifferent animal than it now is. Nevertheless,
the Third Circuit used this passagein determining that federal standards of care are

necessary to control the field of aviation.

Plaintiffsare suing under the Delaware Wrongful Death Statute.*® Thisstatute
alows recovery for death resulting from neglect.** Based on the Third Circuit’s
holding in Abdullah, thisstandard of carefor negligence claimsinitially comes from
the FAAct, not traditional statelaw. While Abdullah arguably standsfor the premise
that the standards of care necessary for actions in negligence are preempted by the

FAAct, an analysis of total preemption is called for.

In the motion before the Court, DP&L relies on Abdullah to preempt any
liability that may aise. DP&L argues that under Abdullah, the only applicable
standardsof care arethosefromthe FAAct. DP& L maintainsthat it has satisfied the
applicable standard by seeking and receiving a no-hazard determination from the
FAA Administrator. Certainly,that determinaion did not classify theutility polesin
guestion as obstructions. Without a finding that the poles were obstructions under
the FAAct, DP&L contends that they cannot be considered to have violated any

# Abdullah, 181 F.3d at 370.
% 10Del. C. § 3724.
3 d.

13
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standard of care. DP&L purports that it relied on the determinaion that did not
require lighting of the poles.

Plaintiffs contend that the standards laid out by the FAAct are but minimum
standards. Congressional intentwhen creatingthe FAA chargedthe Federal Aviaion
Administrator with promul gating minimum standardsf or airportsto promote safety. *
Theseregulatory standards proscribed by the Administrator are useful in determining
negligence per se.** In Delaware, negligence per se exists when thereis aviolation
of astatutory or regulatory standard.** A violation by DP& L of any regulation could
suffice for the elements of duty and breach under the negligence per sedoctrine, but
not necessarily causation. |If DP&L did not violate the federal regulation, it would
not be proper to apply negligence per se. Negligenceper se, however, isnot theonly
avenue to afinding of negligence. Notwithstanding the holding in Abdullah, this
Court holdsthat an actor may be negligent even when complying with the minimum
standards of the FAACt.

Within the negligence analysis, this Court may find breach of duty after a

showing of aviolation of a standard of care owed to another.*® The standards of the

% 49 U.S.C. §44701.

¥ See Nancev. Rees, 161 A.2d 795, 797 (Del. 1960).

¥ |d. See also Sammons v. Ridgeway, 293 A.2d 547, 549 (Del. 1972).
¥ McKinney v. Reardon, 337 A.2d 514, 515 (Del. Super. 1975).

14



Roberts, et al. v. Delmarva Power & Light, Co., et al.
C.A. No: 05C-09-015 (RBY)
January 30, 2009

FAAct are evidence of the standards of care®, but this Court cannot stop itsinquiry
there. Negligencein Delawarerequiresapplicationof thereasonable person standard
of care.®” If aparty owingaduty to another actsin an unreasonable manner, the party

has breached that duty.® If injury results, the party will be liable for negligence.*

Even though the Third Circuit Court of Appeals held in Abdullah that the
Federal standardspreempted statelaw standards of care®, thisCourt recognizesother
standards of care outside of those developed in the FAAct. When dealing with the
FAAct and its standards placed on air traffic controllers, many courtshave held that
the FAAct standards are merely minimum standards.** In situations when an
emergency exists, the controller’s duty is to act reasonably.** In pilot situations,
courts have stated that the FAAct standardsare minimums, but prudent pilots strive

for greater care.*® These elevated standards and duties may be applied to the case at

% Abdullah, 181 F.3d 363.

3" Sears, Roebuck Co. v. Midcap, 893 A.2d 542, 554 (Del. 2006).

¥ Robolen Piano Co. v. Di Fonzo, 169 A.2d 240, 244 (Del. 1961).

% New Haverford Partnership v. Stroot, 772 A.2d 792, 798 (Del. 2001).
“0" Abdullah, 181 F.3d 363.

1 See Rudelson v. U.S, 602 F.2d 1326 (9th Cir. 1979), see also Spaulding v. U.S,, 455
F.2d 222 (9th Cir. 1972).

2 gpaulding, 455 F.2d at 226.

* Worthington v. U.S, 807 F. Supp. 1545, 1567 (S.D. Ga. 1992) rev’d on other grounds,
21 F.3d 399 (11th Cir. 1994).

15
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bar.

Theinquiry into DP&L’s actions does not conclude before afull analysis of
negligence is made. It is possible that an actor may still be negligent even after
complying with the standards of the FAAct. Preemption is necessary when the
conflict makes compliance with both laws difficult or impossible.** Initsmost basic
sense, preemption works to preclude a state from regulating in an area or on an issue
where the federal government regulates.® In the context of aviation, preemption is
certainly necessary in some instances. This is evident, as described in Justice
Jackson’s comments mentioned above, in that aviation is a complex field which

works on a much broader scale than states are able to regulate.*®

Hence, allowing a state unlimited regulation within aviation would create a
patchwork effect.”” Whilethis Court is cautious of that possibility, it is not the final

consideration for the Court.

When dealing with the purpose of the Supremacy Clause and preemption, this
Court does not find that applying astandard of care greater than that imposed by the
regulations conflicts with or disregards the FAAct. While the Court’s hading may
allow astate to apply heightened duties to aviation, it does not operate in away that

* Consumer Public Service Comm'n, 476 U.S. at 369.

% U.S. Consr. art. VI, cl. 2.

“® Northwest Airlines, 322 U.S. at 303.

*” Rowe v. New Hampshire Motor Transport Ass'n, 128 S.Ct. 989, 996 (2008).

16
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creates difficulty in complying with the FAAct. By not preempting Del aware's
traditional reasonable person standard of care, this Court prevents negligent actors
from escaping liability ssmply because the federal government has regulated with
proximity to the legal issue. It is possible that DP&L acted negligently when
attempting to repair the light on the utility pole. This possible negligence may be
determined by thetrier of fact as a cause of Decedent’ s deah. DP&L chose to place
lightson the poles. It was not required to do so. Nevertheless, when the lights went
out and DP& L engaged inrepair efforts, it may have hadaduty to makethoserepairs
in areasonable manner. DP&L should not escape liability merely because the field
of aviation is complex and multi-jurisdictiond, which would result if preemption

were held to preclude Plaintiffs’ action against DP& L.

DP&L responded to the Administrator’s recommendation by installing lights
on the utility poles. The undertaking of this responsibility may be considered by a
fact finder to have served as a recognition of the need for lights. After the outage,
DP& L was placed on notice of theoutage. It then sent acrew out to repair the lights.
This crew attempted to repair the outage, but failed. The parties do not dispute this

fact.

Itisaquestion for ultimatetrial whether DP& L had aduty to repar and, if so,
acted reasonably intheundertaking of suchduty. Thisisnot an appropriate question

for the Court on a motion for summary judgment.

Given that the purpose of Congress's establishing the FAA was to promate

17
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safety of aviation,” if this Court were to apply preemption as a preclusion to
Plaintiffs’ suit against DP&L, the outcome aguably would fdl short of the

Congressional intent.

Accordingly, DP&L’s motion for summary judgment on federal preemption
grounds IsDENIED.

V. DP&L’s Mation on Punitive Damages

DP&L also movesfor summary judgment fromPlaintiffs claimsfor punitive
damages. Punitive damages have been held to be not available in wrongful death
clams® In other matters, punitive damages are available as a deterrent when
reckless conduct is present> Plaintiffs’ punitive claims therefore potentially exist

in survival and personal injury iSsues.

Thus, the question iswhether, under the undisputed facts of the case, punitive
damages may be pursued in these claims. It appears through the exhibits that Mr.
Aubrey died at approximately 9:45 p.m. on October 13, 2003. The crash occurred
that same day a approximately 7:05 p.m. Mr. Aubrey was, therefore alive after the
crash for about 2 hours and 40 minutes. Theestate’s survivd action would consist

of damages relating to that period of time.

The partiesdispute certain facts concerning whether Defendants’ conduct rose

“® 49 U.S.C. §44701.
“ Serner v. Wesley College, Inc., 747 F. Supp. 263, 269 (D. Del. 1990).
% Jardel Co. Inc., v. Hughes, 523 A.2d 518, 528 (Del. 1987).
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to the level of recklessness necessary for implementaion of punitive damages.
DP& L urgesthat summaryjudgment preduding punitive damagesisproper, because
punitive damages are not available for passive negligence, oversight, or error of
judgment. The Delaware Supreme Court has so held.®® DP&L, isthe moving party
here. Therefore, thefactsneedto beanalyzedinalight most favorableto Plaintiffs.>
Plaintiffs suggest that punitive damages are gopropriate as DP&L was alerted tothe
outage several days prior to the accident. Further, when repairs were finally made,
they were insuffident, since the “glove test” was not performed. The purpose of

glove test was to ensure that the lights were operative.

Plaintiffs claim this failure resultsin recklessness and wantonness on the part
of DP&L. Theactions of DP& L appear to have been mereoversight. For oversight
or an error in judgment to rise to the levd of wantonness, the oversight must have
been made in conscious disregard of the outcome™ This suggests that, in
overlooking the glovetest, DP& L consciously disregarded carein attempting to fix
thelights. Thisalso requiresthat DP&L was aware of the harm that their oversight

would cause.>

Even when viewing the facts in a light most favorable to Plantiff, no facts

L |d. at 531.

2 Plant, 287 A.2d at 684.

* Jardel Co. Inc., 523 A.2d at 531.
> 1d.
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show a conscious disregard or wantonness sufficient to raise DP& L’ s actions to the
level necessary for punitive damages. |t appears through the undisputed facts that
DP&L sent atruck to the location of the polesin question and replaced the bulbs.
That they failed adeguately to check to make surethe repairswere successful doesnot
give rise to aclaim for punitive damages. Therefore, DP&L’s motion for partial

summary judgment on theissue of punitive damagesis GRANTED.

VI. DP&L’s Motion For Summary Judgment on Plaintiffs’ Claims for Mental

Anguish and Emotional Digress

DP&L’ sthirdmotionisonefor partial summary judgment on Plaintiffs’ claims
for damages resulting from mental anguish and emotional distress. The Delaware
Wrongful Death Statute providesexplicitly for recovery for mental anguish.>® DP& L
assertsthat mental anguish inthisinstancereguiresashowing of physical injury. The
Delaware Supreme Court heldinMerganthaler v. Asbestos Cor p. of Americathat any
claimin mental angui sh requires physical injury.®® The standard in Delaware isthat
aclaimant’s mental anguish must manifest itsdlf in the form of a physicd injury.>’
DP&L contends that Plaintiffs do not make a sufficient showing of physical injury
to survive summary judgment. DP&L relies on Collins v. African Methodist

Episcopal Zion Church, which holds that medical evaluation of physical injury is

55 10 Del. C. § 3724.
% 480 A.2d 647 (Del. 1984).
57 14,
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necessary for afinding of mentd anguish and emotional distress.® DP& L urgesthat
the psychiatrist who diagnosed Jennifer Aubrey was not a sufficient expert to
establish physical injury. DP&L further urges that Post Traumatic Stress Disorder

and ashowing of grief areinsufficient to support amental angui sn claim.

The question remains as to whether the general common law regarding the
necessity to show physical injury to recover for mental anguish in atort clam is
somehow, altered or abated or diminished when the claim arises out of a statutory

wrongful death claim.

The import of the present Delaware statute, 10 Del. C. 83724, relative to its
predecessor was largely to expand the potential recovery of stated beneficiaries to
include mental anguish. Nothing about that expanded right necessarily supports an
expansion of thetort recovery requirements to demonstrate mental anguish. Thatis,
the statute certainly does not indicate that it defines a common law term any
differently from how it is defined in general tort law. The statute merely statesthat
the element of recovery — otherwise defined by common law — is now available to

wrongful death clamants.

A Delaware Superior Court case hasheld to the contrary.> In Okie, the Court
held that the mental anguish elements stated in Merganthaler do not apply in a case

involving a wrongful death claim. Thus, no showing of physical injury was

% Collinsv. African Methodist Episcopal Zion Church, 2006 WL 1579718 (Del. Super.).
* Okiev. Owens, 1985 WL 189292 (Del. Super.).
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necessary. The basisfor that, Okie stated, was that daimants in such a situation of
grief concerning a spouse or parent may “choose to grieve on their own without the
help of either medication or health care professionals.” ® That may well be true, but
it iIsno more so than in any other case where one can easily imagine that one person
in any difficult circumstance may stoicly internalize the anguish, where another
succumbsto physical manifestations. Thisis, in amanner of thought, the reverse of
the“egg shell plaintiff.” Thefad that one personisless capable of sustaining ablow
than, say, the vast mgjority of people does not precludehis claiming damages which,
infact, heendured. Similarly, thefact that oneperson does not sustain an emotional
impact, which might send the average person to ahealth care provider, does not open
up abasis of recovery, whose el ements are defined by law, on the speculation that an

event could very well have been physically damaging.

The Delaware standard for recovery under mental anguish and emotional
distressisMerganthaler.®® Under the Merganthaler doctrine, Plaintiffs must present
evidence of physica injury to recover for mental anguish or emotional distress.®
Plaintiffs have not done so. Neither the briefs nor the exhibits filed with the Court
offer support that Plaintiffs have suffered physical injuries ssemming from mental
anguish or emotional didress. The fads surrounding Plaintiffs’ injuries are

undisputed. It isaquestion for the Court whether Plaintiffs have made a showing of

€ 1d. At *5.
. Merganthaler, 420 A.2d 647.
2 |d.
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physical injury. They have not. Therefore, until the requirements of Merganthaler
are modified, DP&L is entitled to summary judgment on thisissue. It'sMotion s,
therefore, GRANTED.

VII. Diamond’s Motion for Summary Judgment Against Plaintiff Lisa Roberts

This Court need not address Diamond’ s motion against Lisa Roberts on the
groundsof the two-yea statute of limitationsapplicable to wrongful death actions.®®
While Roberts did not name Diamond as a party to her action until after the
consolidation of her case with the Aubrey Plantiffs’ case, a statute of limitations

analysi sis unnecessary.

This lack of necessity arises as Roberts has not presented any evidence
concerning physical injury. Roberts action against all Defendants lies within the
wrongful death statute. As discussed in section VI directly above, she must prove
physical injury. Roberts has not done so. Therefore, her action against Diamond

must be dismissed and the motion for summary judgment GRANTED.
VIII. Diamond s Motion for Summary Judgment Against All Plaintiffs
A. Negligence Claim against Diamond

Diamond argues that because Plaintiffs have failed to exhibit that Diamond
acted negligently, they are entitled to summary judgment as a matter of law. Their
reasoningis: (1) Diamond fulfilled the duties owed to Plaintiffs, (2) Plaintiffsfailed

to prove that Diamond was a proximate cause, (3) superseding evidence relieves

% 10 Del. C. §8107.
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Diamond of any negligence, and (4) opinion evidence is unsupported by factual

evidence.

Summary judgment can be appropriate in anegligence actionif Plaintiffs fail
to establish the elements of negligence by a preponderance of the evidence, i.e. the
burden Plaintiffswould haveat trial .** Preliminarily, though, atroublesomeissuefor
this Court iswhether Diamond breached any duty owed to Plaintiffs. Thedutiesstem
from the Federal Aviation Act and Federal Administrative Regulations.® It seems,
through the exhibits presented, that Diamond followed a checklist when inspecting
the aircraft 11 months and 8 days prior to the accident.

The duty created by the FAAct isto certify the aircraft as airworthy.®® The
standard of care from the FAAct involves following a checklist.®’ It appears that
Diamond followed this checklist. Presumably, therefore, abreach of duty would be
supported if Diamond violated the standard of careset forthinthe FAAct, i.e. strayed
from the checklist or faled adequatey to inspect any part of the plane. While no
facts are presented which dispute Diamond's following the checklist, Plaintiffs do
allege that Diamond was negligent in its cetification of some of the items. These

include most notably the state of the carburetor, which is one alleged cause of the

& Russell, 761 A.2d at 5.
% Bryant, 1095 WL 653987 at *2, see also Abdullah, 181 F.3d at 365.
% 14 C.F.R. § 43.13 (2008).
o |d.
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accident. Ultimately, it must be establishedthat Diamondwas negligent in certifying
various parts of the plane during that annual inspection in question. At thisjuncture,
contradictory evidence exists from each party as to whether Diamond fully and
accurately certified the state of Mr. Aubrey’s plane. Thisisamaterial issue of fact.
Therefore, the question of breach of duty is appropriae for the trier of fact, and not
this Court on motion for summary judgment. Diamond’'s motion for summary

judgment against Plaintiffs generally on this basisis DENIED.
B. Misrepresentation

Diamond next argues that summary judgment should be granted as Plaintiffs
have not presented any evidence that Diamond made misrepresentations to the
decedent concerning the plane’s airworthiness. Misrepresentaion requires, at the
least, that an inaccuracy be put forth, made with either knowledge or belief, or with
recklessindifference to its falsity, that Plaintiff would rdy upon, and damage must

result from that misrepresentation.®

In this case, Diamond did inspect the plane The evidence presented
concerning the inspection shows that the inspection occurred in conformity with the
FAA standards. Plaintiffsreject this contention however, aleging that in certifying
the plane as “airworthy” by issuing a certificate of inspection, Diamond made the

misrepresentdion that the plane was sufficient for travel.

In thisscenario, it gopearsthat both Diamond and Plaintiffs differ concerning

% Leev. Linmere Homes, Inc., 2008 WL 4444552 at *5 (Del. Super.).
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of what Diamond s certification actually consisted. Itis unclear from the exhibits
filed with the Court whether Mr. Aubrey relied on any “representation” that the plane
was airworthy, or simply believed it sufficient for inspection purposes. It is aso
unclear whether the inspection’ sresults were a proximatecause of the accident. For
instance, factsexist that Mr. Aubrey wasflying too low. Whileit may be argued that
hewasflying low due to abad carburetor, or couldn’t avoid the poles until it wastoo
|ate because of the faulty carburetor, it is presently unclear what the actual cause of
the crash was. In any event, no necessary elements of misrepresentation have been
suggested.

Because of subsection A of Issue |11, the negligence claim will survive this
Motion. However, the claim for misrepresentation does not. Hence, Diamond’s
motion for summary judgment against Plaintiffson the grounds of misrepresentation
ISGRANTED.

C. Punitive Damages

Diamond also movesfor partial summary judgment asto Plaintiffs' claimsfor
punitive damages. Punitive damages are not availablein wrongful death claims.*®
Punitive damages are available as a deterrent when reckless conduct is present.”

Plaintiffs claims exist in both personal injury and wrongful death.

For the same reasons discussed in sction V above, partial summary judgment

% Serner, 747 F. Supp. at 269.
© Jardel Co. Inc., 523 A.2d at 528.
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as to the claims for punitive damages will be GRANTED. Plaintiffs put forth no
evidence that Diamond acted in areckless or wanton manner. Therefore, Plaintiffs

have not met their burden in establishing an entitlement to punitive damages.
I X. DRBA’s Motion for Summary Judgment

DRBA moves for summary judgment on many grounds. Because DRBA is
protected by Delaware’s state tort immunity statute, the Court need only to address

immunity.
A. Sate Tort Immunity

DRBA relieson 2 Del. C. 8§ 708. Section 708 grantstort immunity to political
subdivisions and state agencies of Delaware. DRBA contendsit is a subdivision of
the state of Delaware and as such is immune from Plaintiffs’ suit. DRBA is a
compact between New Jersey and Delavare. In essence, DRBA is a multi-state
agreement to control the Delavare River and Bay. DRBA operates the Delaware

Airpark, where this dispute arises.

DRBA drawsitsrevenues fromtollsacrossthe DelawareMemorial Bridgeand
other fees assessed to users of the Delaware River and Bay. Asthe District Court of
Delaware noted in Riley v. Delaware River and Bay Authority, the fact that DRBA
pays its own operating costs preventsit from enjoying federal sovereignimmunity.”™
DRBA now claims tha thisis irrelevant, as Riley discussed federal immunity, not

state tort immunity.

" Riley v. DelawareRiver and Bay Authority, 457 F. Supp. 2d 505, 514 (D. Del. 2006).
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Delaware's immunity statute is similar to that of New Jersey.”” New Jersey
provides immunity to public entities sued in tort actions.” Each of these statutes

grants immunity to state agencies.™

Plaintiffs argue that DRBA is an agency of neither Delaware nor New Jersey,
but rather acompact between thetwo. Plaintiffsurgethat acompact betweenthetwo

states cannot enjoy the same protections as an agency of one of the states.

Plaintiffs’ argument failsfor several reasons. First, nowhere doesthe compact
state that a bi-state agency is not an agency of either state individually. The most
relevant authority holdsthat in order for one state’ slawstobe applied, the other state
must have a similar law.” Both Delaware and New Jersey have similar immunity

statutesin this situation.”

Second, Plaintiffsmisinterpret the plain language of theDRBA compact. This
compact states that the DRBA isto exist as “an agency of the state of Ddaware and
thestateof New Jersey.” " Theintention of the stateswhen creating thiscompact was
to give the DRBA dual-agency status. This status allows DRBA to exist as two

2 See generally 2 Del. C. § 708, and N.J. Rev. Stat. § 59:2-1.
® N.J. Rev. Stat. § 59:2-1.

" See2 Del. C. § 708, and N.J. Rev. Stat. § 59:2-1.

> Bell v. Bell, 416 A.2d 829, 832-33 (N.J. 1980).

® See2 Del. C. § 708, and N.J. Rev. Stat. § 59:2-1.

" 17 Del. C. § 1701.
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separateagencies. One agency isan agency under the color of Delaware law, another

isan agency under the col or of New Jersey law.

Even without the support of the similar Delaware and New Jersey immunity
statutes, this Court must gpply 2 Del. C. § 708. When adispute arises concerning an
actor, the appropriate law must be applied. If Delaware has an appropriate legal
requirement, but New Jersey does not, could DRBA escape potential liability under
the theory that both states must pass similar laws for those laws to affect DRBA.
Application of one state’s law is unavoidable. The Court must apply some law for
asuit to exist. Plaintiffs cannot seek application of Delaware tort law, and in the
same action ask that aDdaware statute not be applied. ThisCourt cannot selectively
apply one Delaware law, overlooking another. Therefore, Plaintiffs may not rdy on
the position that Delaware’s Tort Immunity Statute does not apply. 2 Del. C. 8§ 708
Is applicable, barring Plaintiffs’ actions against DRBA.

Even assuming that DRBA would pay for its own claims, the possibility exists
that Delaware could beresponsiblefor DRBA’ sactions. For example, if therevenues
of DRBA areinsufficient to cover aclaim, it islikely that the State of Delaware may
haveto bear the financid brunt of any recovery. Therefore, the fact that DRBA has
financial autonomy from the State is not a complete bar to tort immunity, as is
discussed regarding the standard for sovereignimmunity inRiley. DRBA isexpressly
an agency of both Delaware and New Jersey.”® As such, it should receive agency
treatment within Delaware. Thisincludes application of 2 Del. C. § 708 to DRBA.

8 1d.
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For these reasons, DRBA’s motion for summary judgment on grounds of state tort
immunity is GRANTED.

Evenasidefrombarring Plaintiffs’ claimsagainst DRBA onimmunity grounds,
DRBA isentitled tosummary judgment. Toavoid summary judgment, Plaintiffsmust
present factswhichwould allow areasonabletrier of fact to concludethat DRBA was
negligent.” This negligence would occur in DRBA’s managing of the Airpark.
Plaintiffs have not presented sufficient evidenceto allow areasonabletrier of fact to
find DRBA negligent. Thefactspresented show that DRBA, through Mr. Clendaniel,
not only issued a NOTAM, but also cdled and reported the outage multiple times.
This exceeds the anticipation of what a reasonable person would do in the same
situation. Plaintiffs have not met their burden, even at this stage, of showing that
DRBA was negligent in any way.

X. Conclusion
Accordingly, based on the analysis and explanation above:
1. Plaintiffs’ Motion for Summary Judgment against DP&L: DENIED;

2. DP&L’sMotion for Summary Judgment ongrounds of federal preemption:
DENIED;

3. DP&L’s Mation for Summary Judgment on grounds of punitive damages:
GRANTED;

4. DP&L’sMotionfor Summary Judgment on grounds of menta anguish and
emotional distress: GRANTED;

" McGuirev. McCollum, 116 A.2d 897, 901 (Del. Super. 1955).
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5. Diamond’' s Motion for Summary Judgment against Plaintiff Lisa Roberts:
GRANTED;

6. Diamond's Motion for Summary Judgment against Plaintiffs generally:
DENIED IN PART and GRANTED IN PART;

7. DRBA’sMotion for Summary Judgment on grounds of statetort immunity:
GRANTED.

SO ORDERED.

/s/ Robert B. Y oung

RBY/sdl
cc.  Opinion Distribution
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